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MANUFACTURING AGREEMENT

MANUFACTURING AGREEMENT dated as of October 23,
1974,

between WHITTAKEx CORPORATION, BERWICK FORGE AND FABRI-
CATING DIVISION (hereinafter called the Manufacturer),

and
CANADIAN PACIFIC LIMITED (hereinafter called the Company).

WHEREAS the Manufacturer agrees to construct,

sell and deliver to tne Company and the Company agrees to

i purchase the units of new, standard gauge railroad equipment
\ (hereinafter referred to individually as a Unit and collec-
\

tively as Units or the Equipment) described in Item 1 of
\ Annex A attached hereto;

WHEREAS the Company intends to assign its rights
hereunder pursuant to an Assignment of Manufacturing Agreement
' in substantially the form of Annex B hereto to the assignee
\ named therein

(hereinafter called the Lessor) which will
perform substantially all covenants and obligations of the

\ Company hereunder and which may enter into an equipment trust
agreement with Canadian Bank ot Commerce Trust Company (herein-

‘ after called the Trustee) which will pay a portion of the

\

Purchase Price for the Eguipment on the Closing Date (Purchase
\ Price and Closing Date being hereinafter defined); and

WHEREAS the Company will pay the Purchase Price
for the Equipment or cause the Lessor and/or the Trustee

\ to make such payment, and will perform its obligations here-
\ under.

NOW, THEREFORE, in conslderation of the mutual

promises, covenants and agreements hereinafter set fortn,
\ the parties hereto do hereby agree as follows:

ARTICLE 1. Construction and Sale. Subject to
the terms and conditions hereinafter set forth,

the Manufac-
turer will construct the Equipment and will sell and deliver

1 the Equipment as hereinbelow provided, and the Company will
| pay or cause the Lessor and/or the Trustee to pay to the
| Manufacturer the Purchase Price of the Equipment, each Unit
\
|
i

of which will be constructed in accordance with the specifi-
cations referred to in Item 1 of Annex A hereto and in accor-
dance with such modifications thereof as may have been agreed

upon in writing by the Manufacturer and the Company (which
\ specifications and moaifications,

if any, are hereinafter




called the Specifications) and will, at or before delivery
thereof to the Company (or to the Company as agent of the
Trustee or the Lessor) pursuant to Article 2 hereof, have
the following ownership markings stencilled on each side
thereof in a conspicuocus place in letters not less than
one inch in height:

"OWNED BY CANADIAN BANK OF COMMERCE TRUST COMPANY,
20 EXCHANGE PLACE, NEW YORK, NEW YORK, AS TRUSTEE
UNDER AN EQUIPMENT TRUST AGREEMENT"

The Manufacturer agrees that the design, quality
and component parts of the Equipment will conform to all
Federal Railroad Administration requirements and specifica-
tions and to all standards recommended by the Association
of American Railroads reasonably interpreted as being appli-
cable to new railroad equipment of the character of such
Units of the Equipment as of the date of delivery thereof;
provided, however, that if any such requirements, specifica-
tions or standards shall have been promulgated or amended
after the respective dates on which the Equipment was ordered,
the base price or prices of the Equipment affected thereby
may be appropriately adjusted by written agreement of the
Manufacturer and the Company.

ARTICLE 2. Delivery. The Manufacturer will deliver
the Equipment to the Company, freight charges, if any, pre-
paid, at such point or points within the United States of
America as shall be determined by the mutual agreement of
the Manufacturer and the Company and in accordance with
the time of delivery schedule set forth in Item 1 of Annex
A hereto; provided, however, that no Unit of the Equipment
shall be delivered under this Agreement until this Agreement
shall have been filed and recorded with the Interstate Com-
merce Commission in accordance with Section 20c of the Inter-
state Commerce Act and deposited in the office of the Regis-
trar General of Canada (notice of such deposit to be forthwith
thereafter given in the Canada Gazette) pursuant to Section
86 of the Railway Act of Canada.

The Manufacturer represents and warrants that
at such time the Equipment will be new railrocad equipment,
not having been used by any person after completion of manufac-
ture and prior to delivery, and that, to the best of its
knowledge, no amortization or depreciation or investment
credit will have been claimed by any person with respect
thereto.



The Manufacturer's obligation as to time of delivery
is subject to delays resulting from causes beyond the Manufac-
turer's reasonable control, including, but not limited to,
acts of God, acts of government such as embargoes, priorities
and allocations, war or war conditions, riot or civil commo-
tion, sabotage, strikes, labor shortages, differences with
workmen, accidents, fire, flood, explosion, damage to plant,
equipment or facilities or delays in receiving necessary
materials or delays of carriers or subcontractors.

Notwithstanding the preceding provisions of this
Article 2, any Unit of the Equipment not delivered and
accepted on or before the date set forth in Item 2 of Annex
A hereto and not settled for pursuant to Article 3 hereof
shall be excluded from this Agreement and not included in
the terms "Equipment" or "Units" as used in this Agreement.
In the event of any such exclusion the Manufacturer and
the Company shall execute an agreement supplemental hereto
limiting this Agreement to the Equipment theretofore deliv-
ered, accepted and settled for hereunder. If the Manufac-
turer's failure to deliver the Units of the Equipment so
excluded from this Agreement resulted from one or more of
the causes set forth in the immediately preceding paragraph,
a separate agreement shall be entered into between the Manu-
facturer and the Company providing for the purchase of such
excluded Equipment by the Company on the terms herein speci-
fied, payment to be made in cash after delivery of such
excluded Equipment either directly or by means of a condi-
tional sale, equipment trust or such other appropriate method
of financing the purchase as the Company and the Manufacturer
shall mutually determine.

The Equipment shall be subject to inspection and
approval prior to delivery by inspectors or other representa-
tives of the Company, and the Manufacturer shall grant
to any such inspector or other authorized representative
reasonable access to its plant. From time to time upon
the completion of the construction of each Unit or a number
of Units of the Equipment, each Unit shall thereupon be
presented to an inspector or other authorized representative
of the Company for inspection at the Manufacturer's plant
and, if each such Unit conforms to the Specifications and
the other requirements, specifications and standards set
forth or referred to in Article 1 hereof, such inspector
or authorized representative shall promptly execute and
deliver to the Manufacturer, in such number of counterparts
or copies as may be reasonably requested, a certificate



of acceptance (hereinafter called a Certificate of Acceptance)
substantially in the form of Annex C hereto stating that

such Unit or Units have been inspected and accepted on behalf
of the Company and are marked in accordance with Article

1 hereof; provided, however, that the Manufacturer shall

not thereby be relieved of its warranty contained in Article

8 hereof.

On acceptance of each of the Units of the Equipment,
pursuant to this Article 2 on behalf of the Company as
aforesaid, the Company assumes with respect thereto the
responsibility and risk of loss or damage.

ARTICLE 3. Purchase Price and Payment. The base
price per Unit of the Equipment, stated in U.S. dollars,
is set forth in Item 1 of Annex A hereto. Such base price,
which does not include freight charges, if any, from the
Manufacturer's plant to the point of delivery (which freight
charges, if any, will be paid separately by the Company),
is subject to such increase or decrease as may be or has
been agreed to by the Manufacturer and the Company. The
term "Purchase Price" as used herein shall mean the base
price or prices as so increased or decreased.

The Eguipment shall be settled for on one or more
Closing Dates fixed as hereinafter provided (the Egquipment
settled for on a Closing Date being hereinafter called a
Group.)

Subject to the provisions of Article 4 hereof,
the Company hereby promises to pay or cause to be paid in
cash to the Manufacturer at such place as the Manufacturer
may designate, on the Closing Date with respect to a Group,
an amount equal to the Purchase Price of all Units of the
Equipment in the Group as set forth in the invoices therefor.

The term "Closing Date" with respect to any Group
of the Equipment shall mean the date set forth in Item 3
of Annex A hereto or such later date following presentation
by the Manufacturer to the Company of the invoice and Certificate
or Certificates of Acceptance for such Group (i) specified
by the Company, or (ii) if an equipment trust agreement shall
have been executed and delivered, following the date of deposit
of the net proceeds of the sale of the equipment trust cer-
tificates issued pursuant to such equipment trust agreement
in respect of such Group, as shall be fixed by the Lessor
and the Company by written notice delivered to the Manufac-
turer and the Trustee at least five business days prior to



the Closing Date designated therein, but in no event shall
any Closing Date be later than the date set forth in Item

2 of Annex A hereto. The term "business days" as used herein
means calendar days, excluding Saturdays, Sundays and any
other day on which banking institutions in New York, New
York, or Toronto, Canada, are authorized or obligated to
remain closed.

If the Manufacturer shall not receive on the Closing
Date with respect to a Group the amounts payable to the
Manufacturer in respect ¢f such Group pursuant to the third
paragraph of this Article 3, the Manufacturer will promptly
notify the Company of such event and, if such amounts shall
not have been previously paid and the Manufacturer shall
have otherwise complied with the conditions of this Agreement
to entitle the Manufacturer to receive payment hereunder,
the Company will, not later than 60 days after the Closing
Date, make payment to the Manufacturer of such amount,
together with interest on the Purchase Price from such Closing
Date to the date of payment by the Company at the prime
rate of The Chase Manhattan Bank, National Association,
for large commercial borrowers (hereinafter called the Prime
Rate) in effect on such date. If the Company shall not
make payment as aforesaid, the Company will execute such
instruments and take such other action as shall be reasonably
requested by the Manufacturer to vest in the Manufacturer
or its designee full title to such Equipment, whereupon
the Manufacturer may, at its election, terminate this Agree-
ment, and sell, lease, retain or otherwise dispose of such
Equipment. The Manufacturer may at any time take such other
actions and exercise such other remedies as may be permitted
by law or by this Agreement; provided, however, that the
Company shall not thereby be relieved of 1its obligations
to make payment to the Manufacturer as aforesaid.

All payments provided for in this Agreement shall
be made in such coin or currency of the United States of
America as at the time of payment shall be legal tender
for the payment of public and private debts.

The Manufacturer shall and hereby does retain
security title to and property in each Group of the Equipment
until the Manufacturer shall have been paid the Purchase
Price in respect of such Group of the Equipment pursuant
to this Article 3, notwithstanding the delivery of the Equip-
ment to and the possession and use thereof by the Company.
Except as otherwise provided in this Agreement, upon payment
to the Manufacturer of such amounts (a) such security title



and property shall be duly transferred and assigned by the bill
or bills of sale executed and delivered by the Manufacturer
pursuant to Article 4 hereof and {(b) any and all claims,

liens, security interests or other encumbrances of any nature
in favor of the Manufacturer with respect to the Equipment
shall forthwith cease and terminate.

ARTICLE 4. Conditions to Obligations of the Com-

any. On any Closing Date the Company shall pay or cause

to be paid to the Manufacturer the amount required to be
paid pursuant to the third paragraph of Article 3 hereof
with respect to the Group of the Equipment then being settled
for provided that there shall have been delivered to the
Company, or or prior to the Closing Date, the following
documents in such number of counterparts or copies as may
reasonably be requested in form and substance satisfactory

to it:

(a) a bill or bills of sale from the Manufacturer
transferring all its right, title and interest in and
to the Equipment in the Group to the Company and war-
ranting to the Company that at the time of delivery
of each Unit of Equipment in the Group the Manufacturer
had legal title to such Unit and good and lawful right
to sell the same and title to such Unit was, at the
time of such delivery, free from all claims, liens,
security interests and other encumbrances of any nature
except as created by this Agreement or any specified
lease of the Equipment to which the Company is a party
or equipment trust agreement entered into to finance
the purchase of the Equipment by the Lessor;

{b) the invoice or invoices with respect to the
Equipment in the Group from the Manufacturer to the
Company describing the Units of Equipment in the Group
and any special devices, such as assemblies, the cost
of which is included in the Purchase Price of any Unit,
and specifying the Purchase Price per Unit and the aggre-
gate Purchase Price for all such Units in U.S. dollars;

(c) an opinion of counsel for the Manufacturer,
dated the Closing Date, stating that (A) the Manufacturer
is a duly organized and existing corporation in good
standing under the laws of the state of its incorpora-
tion, (B) this Agreement has been duly authorized,
executed and delivered by the Manufacturer and, assuming
the due authorization, execution and delivery by the



Company, is a legal and valid instrument binding upon
and enforceable against the Manufacturer in accordance
with its terms, (C) the Units of the Equipment in the
Group, at the time of delivery thereof pursuant to
Article 2 hereof, were free of all claims, liens, secur-
ity interests and other encumbrances of any nature
except as created by this Agreement or any lease of

the Equipment to which the Company is a party or any
equipment trust agreement entered into to finance the
purchase of the Equipment by the Lessor and (D) such
bill or bills of sale have been duly authorized, executed
and delivered by the Manufacturer and are valid and
effective to transfer all right, title and interest

of the Manufacturer in and to the Eguipment in the

Group to the Company free of all claims, liens, security
interests or other encumbrances of any nature of or
arising from, through or under the Manufacturer; and

(d) such other documents as the Company may reason-
ably request.

In the event that this Agreement shall have been
assigned to a Lessor, and/or an equipment trust agreement
in respect of any Unit of the Equipment shall have been
entered into by the Lessor, the documents hereinabove listed
shall be addressed to, and the representations, covenants
and warranties therein contained shall inure to the benefit
of, the Lessor or the Trustee, as the Company shall direct,
or as shall be appropriate in the circumstances.

ARTICLE 5. Maintenance and Repair. So long as
the Manufacturer retains security title in the Units pursuant
to Article 3, the Company agrees at its own cost and expense
to maintain and keep each Unit in good order and repair,
reasonable wear and tear excepted.

ARTICLE 6. Loss or Destruction. 1In the event
of loss or destruction of or irreparable damage to any of
the Units from any cause whatsoever during the time the
Manufacturer retains security title pursuant to Article
3, the Company shall promptly and fully inform the Manu-
facturer in regard to such loss, destruction or damage,
and the Company shall pay promptly to the Manufacturer an
amount equal to the Purchase Price (as defined in Article
3 hereof) of each Unit so lost, destroyed or irreparably
damaged, plus interest on the Purchase Price to the date
of payment at the Prime Rate in effect on such date.




ARTICLE 7. Compliance with Laws, Rules and Regu-
lations. So long as the Manufacturer retains security title
in the Units pursuant to Article 3, the Company agrees at
all times to keep the Units free and clear of all taxes,
assessments, liens, and encumbrances, and covenants that
the Units at all times hereunder will be maintained, used
and operated under and in lawful compliance with the laws,
rules and requlations to which they may be subject in any
jurisdiction. Any sums of money that may be paid by the
Manufacturer at its option by way of release, discharge
or otherwise, of any of the foregoing, shall be promptly
reimbursed and paid to the Manufacturer by the Company on
demand as an additional part of the obligations herein with
interest thereon from the date of payment by the Manufacturer
at the Prime Rate in effect on the date of payment by the
Company.

The Company, however, may withhold any such payment
so long as it shall in good faith and by appropriate legal
proceedings contest the validity thereof in any reasonable
manner and if such withholding does not, in the judgment
of the Manufacturer, affect the Manufacturer's security
title in any of the Units.

ARTICLE 8. Manufacturer's Warranty of Materials
and Workmanship. The Manufacturer warrants that the Units
of the Equipment will be built in accordance with the Speci-
fications and with the other requirements, specifications
and standards set forth or referred to in Article 1 above
and warrants that the Equipment will be free from defects
in material (except as to specialties incorporated therein
which were specified or supplied by the Company and not
manufactured by the Manufacturer) and workmanship or design
(except as to designs specified by the Company and not
developed or purported to be developed by the Manufacturer)
under normal use and service; the Manufacturer's obligation
under this paragraph being limited to making good at its
plant (or at the option of the Manufacturer at a place desig-
nated by the Manufacturer and agreed upon by the Company)
any part or parts of any Unit of Equipment which shall be
returned to the Manufacturer within one year after delivery
of such Unit, or as to which written notice of such defect
has been given by the Company to the Manufacturer within
one year after delivery of such Unit and which part or parts
are returned within 90 days after such notice to the Manu-
facturer, provided that the Manufacturer's examination shall
disclose to its reasonable satisfaction such part or parts




to have been thus defective. THIS WARRANTY IS EXPRESSLY

IN LIEU OF ALL OTHER WARRANTIES, EXPRESSED OR IMPLIED, INCLUD-
ING ANY IMPLIED WARRANTY OF MERCHANTABILITY OR FITNESS FOR

A PARTICULAR PUPPOSE. The Manufacturer neither assumes

nor authorizes any person to assume for it any other warranty
liability in connection with the construction and delivery

of the Equipment, except as aforesaid.

The Manufacturer also agrees to exert its best
efforts to include, as a condition of its purchase order
with the vendor of a specialty purchased by the Manufacturer
for incorporation in the Eguipment and not warranteed here-
under an agreement by such vendor to the effect that all
warranty agreements and representations, if any, made by
such vendor to the Company or to the Manufacturer may be
enforced by the Company in the Company's own name. The
Manufacturer hereby agrees to assign to the Company, solely
for the purpose of making and prosecuting any such claim,
all of the rights which the Manufacturer has against such
vendor for the breach of warranty or other representation
respecting the Equipment, the creation and continued operation
of such assignment to be conditioned upon the Company's
performance of its obligations under Article-3 hereof.

The Manufacturer further agrees that neither the
inspection as provided in Article 2 of this Agreement, nor
any examination or acceptance of any Units of the Equipment
as provided in said Article 2, shall be deemed a waiver
or modification by the Company of any of its rights under
this Article 8.

It 1is further understood and agreed that the
word "design(s)" as used herein and in Article 9 and the
word "specialties" as used herein shall be deemed to include
articles, materials, systems, formulae and processes.

ARTICLE 9. Patent Indemnities. Except in case
of designs, processes or combinations specified by the Company
and not developed or purported to be developed by the Manu-
facturer, and articles and materials specified by the Company
and not manufactured by the Manufacturer, the Manufacturer
agrees to indemnify, protect and hold harmless the Company
from and against any and all liability, claims, demands,
costs, charges and expenses, including royalty payments
and counsel fees, in any manner imposed upon or accruing
against the Company because of the use in or about the con-
struction or operation of the Equipment, or any Unit thereof,
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of any design, process, combination, article or material
infringing or claimed to infringe on any patent or other
right. The Company likewise will indemnify, protect and

hold harmless the Manufacturer from and against any and

all liability, claims, demands, costs, charges and expenses,
including rovalty payments and counsel fees, in any manner
imposed upon or accruing against the Manufacturer because

of the use in or about the construction or operation of

the Equipment, or any Unit thereof, of any design, process

or combination specified by the Company and not developed

or purported to be developed by the Manufacturer, or article
or material specified by the Company and not manufactured

by the Manufacturer, which infringes or is claimed to infringe
on any patent or other right. The Manufacturer agrees to

and hereby does, to the extent legally possible without
impairing any claim, right or cause of action hereinafter
referred to, transfer, assign, set over and deliver to the
Company every claim, right and cause of action which the
Manufacturer has or hereafter shall have against the origi-
nator or seller or sellers of any design, process, combina-
tion, article or material specified by the Company and used
by the Manufacturer in or about the construction or operation
of the Equipment, or any unit thereof, on the ground that

any such design, process, combination, article or material

or operation thereof infringes or is claimed to infringe

on any patent or other right, and the Manufacturer further
agrees to execute and deliver to the Company all and every
such further assurances as may be reasonably.requested by

the Company more fully to effectuate the assignment, transfer
and delivery of every such claim, right and cause of action.
The Manufacturer will give notice to the Company of any

claim known to the Manufacturer on the basis of which liabil-
ity may be charged against the Company hereunder and the
Company will give notice to the Manufacturer of any claim
known to the Company on the basis of which liability may

be charged against the Manufacturer hereunder.

ARTICLE 10. Taxes. All payments to be made or
caused to be made by the Company hereunder will be free
of expense to the Manufacturer with respect to the amount
of any local, state, provincial or federal United States
or Canadian taxes (other than net income taxes, gross receipts
taxes [except gross receipts taxes in the nature of or in
lieu of sales taxes], franchise taxes measured by net income
based on such receipts, excess profit taxes and similar
taxes), assessments, license fees, charges, fines and penal-
ties, all of which the Company, as the case may be, assumes
and agrees to pay on demand in addition to the Purchase
Price of the Equipment.
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ARTICLE 11. Notice. Any notice hereunder to
the party designated below shall be deemed to be properly
served if delivered or mailed to it at the following specified
addresses:

(a) to the Company, at Windsor Station, Room 245,
Montreal 101, Quebec, Canada, attention of the Vice
President--Finance and Accounting;

(b} to the Manufacturer, at the address set forth
in Item 4 of Annex A hereto;

or at such other address as may have been furnished in writing
by such party to the other party to this Agreement.

ARTICLE 12. Assignments by the Manufacturer.
All or any of the rights, benefits or advantages of the
Manufacturer under this Agreement, including the right to
receive the Purchase Price of all Units of the Equipment
and interest thereon, if any, may be assigned by the Manu-
facturer and reassigned by any assignee at any time or from
time to time; provided, however, that no such assignment
shall subject any such assignee to any of the Manufacturer's
guarantees, warranties, indemnities or other obligations
contained in this Agreement or relieve the Manufacturer
Or a successor or successors to its manufacturing property
and business from any of its obligations to construct and
deliver the Equipment in accordance with the Specifications
or to respond to its guaranties, warranties, indemnities
or other obligations whether contained herein or created
by law, or relieve the Company of its obligations to the
Manufacturer under this Agreement, which, according to their
terms and context, are intended to survive an assignment;
provided, however, that except as otherwise provided in
this Agreement any security title to and property in each
Group of the Equipment assigned hereunder shall cease and
terminate upon payment to the Manufacturer or assignee,
as applicable, by or on behalf of the Company of the amounts
payable with respect to such Group pursuant to Article 3
and such assigned security title shall be merged into the
security title and property in the Equipment created by any
equipment trust agreement in favor of a Trustee, or if an
equipment trust agreement has not been executed such right,
title and interest shall forthwith cease and terminate upon
such payment to the Manufacturer and the Manufacturer and
such assignee will execute and deliver all documents and
instruments as the Company may reasonably request, including
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without limitation an instrument for recordation with the
Interstate Commerce Commission and depositing in the office
of the Registrar General of Canada evidencing such cessation
and termination.

Upon any such assignment, either the assignor
or the assignee shall give written notice to the Company,
together with a counterpart or copy of such assignment,
stating the identity and post office address of the assignee
(if not otherwise stated in the assignment), and such assignee
shall by virtue of such assignment acquire all of the Manu-
facturer's right, title and interest in and to the rights,
benefits and advantages of the Manufacturer thereby assigned
subject only to such reservation as may be contained in
such assignment. From and after the receipt by the Company
of the notification of any such assignment, all payments
thereafter to be made by the Company hereunder shall, to
the extent so assigned, be made to the assignee.

In the event of any assignment by the Manufacturer
of its rights to receive any payments under this Agreement,
the rights of such assignee to such payments as may be
assigned, together with any other rights hereunder which
can be and are so assigned, shall not be subject to any
defense, set-off, counterclaim, recoupment, or abatement
whatsoever arising out of any breach of any obligation of
the Manufacturer in respect of the Equipment or the manu-
facture, construction, delivery, guarantee or warranty
thereof, or in respect of any indemnity contained in this
Agreement, nor subject to any defense, set-off, counterclaim,
recoupment, or abatement whatsoever arising by reason of
any other indebtedness or liability at any time owing to
the Company by the Manufacturer, and all payments thereafter
to be made by the Company under this Agreement shall, to
the extent so assigned, be made to the assignee against
proper recelipt therefor in form satisfactory to the Company.
Any and all such obligations, howsoever arising, shall be
and remain enforceable by the Company, its successors and
assigns, only against the Manufacturer, its successors and
assigns {other than assignees, as such, of rights, benefits
and advantages assigned pursuant to this Agreement). The
provisions of this paragraph may be relied upon by any such
assignee as a continuing offer by the Company to waive any
remedies which it might otherwise possess for the enforcement
of any and all such obligations of the Manufacturer as against
such assignee, which offer shall be conclusively presumed
for all purposes to be accepted by the assignee by payment
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to the Manufacturer of the consideration for the assignment
of any of the Manufacturer's rights under this Agreement.

ARTICLE 13. Assignment by the Company. All or
any portion of the rights, benefits or advantages of the
Company under this Agreement, including, without limitation,
(a) the right to accept delivery of the Equipment, the right
to take title to the Equipment, and to be named the purchaser
in the bills of sale to be delivered by the Manufacturer
(b) the right to receive any and all moneys due or to become
due to the Company in respect of the Equipment and for all
claims for damages in respect of such Equipment arising
as a result of any default by the Manufacturer and for indem-
nification under Article 9 hereof and (c) all rights of
the Company to perform under this Agreement and compel per-
formance of the terms hereof, may be assigned by the Company
and reassigned by any assignee at any time or from time
to time; provided, however, that no such assignment shall
relieve the Company of any of its duties or obligations
to the Manufacturer under this Agreement.

Upon any such assignment, either the assignor or
the assignee shall give written notice to the Manufacturer,
together with a counterpart or copy of such assignment,
stating the identity and post office address of the assignee
(if not otherwise stated in the assignment), and such assignee
shall by virtue of such assignment acquire all of the Compa-
ny's right, title and interest in and to the rights, benefits
and advantages of the Company thereby assigned subject
only to such reservation as may be contained in such assign-
ment. Upon receipt of such notice, the Manufacturer agrees
that if requested, it will confirm to the assignee that:

(i} all representations, warranties, indemnities and agree-
ments of the Manufacturer under this agreement shall inure
to the benefit of, and shall be enforceable by, the assignee
to the same extent as if the assignee were originally named
herein as the Company; (ii) the assignee shall not be liable
for any of the obligations or duties of the Company under
this Agreement, nor shall the assignment give rise to any
duties or obligations whatsoever on the part of the assignee
owing to the Manufacturer; (iii) the Manufacturer will not
amend, modify, terminate or waive any of the provisions

of this Agreement without the prior written consent of the
assignee; provided, however, that the assignee shall consent
to any such amendment, modification or waiver the effect

of which will not be (a) to increase the Purchase Price

of the Equipment, (b) to accelerate or postpone the delivery
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date of the Eauipment, or (c) to decrease the value of the
Equipment; and (iv) The Manufacturer consents to the lease

of the Equipment by the assignee to the Company, and to

the assignment by the assignee to the Company, for as long

as such lease shall be in effect and no event of default
thereunder shall have occurred and be continuing, of all
rights which the assignee may have with respect to the Equip-
ment under any warranty or indemnity made by the Manufacturer.

ARTICLE 14. Defaults. 1In the event that any
one or more of the following events of default shall occur
and be continuing, to wit:

(a) the Company shall fail to pay in full, when
due and payable hereunder, any sum payable by the Company
as herein provided for indebtedness in respect of the
Purchase Price of the Equipment or for interest thereon
and such failure shall continue for more than ten days
following the final date for such payment; or

(b} the Company shall, for more than 30 days after
the Manufacturer shall have demanded in writing perfor-
mance thereof, fail or refuse to comply with any cove-
nant, agreement, term or provision of this Agreement
on its part to be kept or performed or to make provision
satisfactory to the Manufacturer for such compliance;
or

{c) the Company shall make or suffer any unauthor-
ized assignment or transfer of this Agreement or any
interest herein or any unauthorized transfer of the
right to possession of any Unit of the Egquipment;

then at any time after the occurrence of such an event of
default under this agreement the Manufacturer shall have

the rights and remedies provided in Article 9 of the Uniform
Commercial Code as adopted by the State of Pennsylvania

and, in addition, those provided in this Agreement.

In case the Manufacturer shall rightfully demand
possession of the Equipment in pursuance of this Agreement
and shall reasonably designate a point or points for the
delivery of the Equipment to the Manufacturer, the Company
shall forthwith and in the usual manner, cause the Equipment
to be moved to such point or points as shall be designated
by the Manufacturer and shall there deliver the Eguipment
or cause it to be delivered tco the Manufacturer; and, at
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the option of the Manufacturer, the Manufacturer may keep
the Equipment on any of lines or premises of the Company
until the Manufacturer shall have leased, sold or otherwise
disposed of the same.

ARTICLE 15. Article Headings. All article headings
are inserted for convenience only and shall not affect any
construction or interpretation of this Agreement.

ARTICLE 16. Effect and Modification of Agreement.
This Agreement and the Annexes attached hereto, exclusively
and completely state the rights and agreements of the Manu-
facturer and the Company with respect to the Equipment
and supersede all purchase agreements, purchase orders and
other agreements, oral or written, with respect to the Equip-
ment. No variation of this Aqreement and no waiver of any
of its provisions or conditions shall be valid unless in
writing and duly executed on behalf of the Company and the
Manufacturer.

ARTICLE 17. Law Governing. The terms of this
Agreement and all rights and obligations hereunder shall
be governed by the laws of the Commonwealth of Pennsylvania;
provided, however, that the parties shall be entitled to
all rights conferred by Section 20c of the Interstate Commerce
Act, the applicable recording laws of Canada and of the
Provinces or Territories thereof and such additional rights
arising out of the filing, recording or depositing hereof
and of any assignment hereof or out of the marking on the
Units as shall be conferred by the laws of the several juris-
dictions in which this Agreement or any assignment hereof
shall be filed, recorded or deposited or in which any Unit
may be located.

ARTICLE 18. Successors and Assigns. As used
herein the terms Manufacturer, Company, Trustee and Lessor
shall be deemed to include the successors and assigns of
the Manufacturer, the Company, the Trustee and the Lessor,
as the case may be.

ARTICLE 19. Recording. Upon the execution and
delivery of this Agreement, the Company will, at its expense,
cause this Agreement to be duly filed and recorded with
the Interstate Commerce Commission in accordance with Section
20c of the Interstate Commerce Act and deposited in the
office of the Registrar General of Canada (notice of such
deposit to be forthwith thereafter given in the Canada
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Gazette) pursuant to Section 86 of the Railway Act of Canada
and filed, recorded and deposited wherever else required

by law or reasonably requested by the Manufacturer for the
purpose of proper protection of the security title of the
Manufacturer to the Equipment.

ARTICLE 20. Execution. This Agreement may be
simultaneously executed in any number of counterparts, each
of which so executed shall be deemed to be an original,
and such counterparts together shall constitute but one
and the same contract, which shall be sufficiently evidenced
by any such original counterpart. Although this Agreement
is dated for convenience as of the date first above written,
the actual date or dates of execution hereof by parties
hereto is or are, respectively, the date or dates stated
in the acknowledgements hereto annexed.

IN WITNESS WHEREOF, the parties hereto, each pur-
suant to due corporate authority, have caused this Agreement
to be signed in their respective corporate names by duly
authorized officers and their respective corporate seals
to be hereunto affixed and duly attested, all as of the
date first above written.

WHITTAKER CORPORATION,
BERWICK FORGE AND FABRICATING DIVISION,

by

ized SiEﬁhtory

CANADIAN PACIFIC LIMITED,

b.Y

y

Vice Pre51dent

PR ¥

Secretary
ASSIST AN




COMMONWEALTH OF PENNSYLVANIA, )
) SS.:
COUNTY OF COLUMBIA P

On thisZ342 day of October 1974, before me per-

sonally appeared il - 5@74#12&44b. andb$4“»anL

C_jhévﬂ,,p, to me personally known, who being by me
duly sworn, say that they are Authorized Signatories of
WHITTAKER CORPORATION, BERWICK FORGE AND FABRICATING DIVISION,
that one of the seals affixed to the foregoing instrument is
the corporate seal of said corporation; that said instrument
was signed and sealed on behalf ot said corporation by author-
ity of its Board of Directors and they acknowledged that the
execution of the foregoing instrument was the free act and
deed of said corporation.

liﬁﬁ:ﬂhdaé/t/d/ Ccterrece
;§7 Notary Pubilic

[NOTARIAL SEAL] LLOYD H, ADAMS, NOTARY PUBLIC

. . BERWICK BOROUGH, COI UMRIA COUNTY
MY commission expires: MY COMMISSION EXPIRES SEPT. 19, 1978
Member, PennsyivaniaAssociation of Notarles

PROVINCE OF QUEBEC, )
) 88.:
CITY OF MONTREAL, )

On this 2+°° day of October 1974, before me per-

sonally appeared “i::-aed i 2% 2% and lracet BHen caiiea
, to me personally known, who being by Jue duly

sworn, say that they are a Vice President and; ‘the” §écretary,
respectively, of CANADIAN PACIFIC LIMITED, that one of the
seals affixed to the foregoing instrument is the corporate
seal of said corporation; that said instrument was signed
and sealed on behalf of said corporation by authority of
its Board of Directors and they acknowledged that the execu-
tion of the foregoing instrument was the free act and deed
of said corporation.

Notary Public

[NOTARIA% SEAL]

My comm1531on ex§£555<

/(fat Ao

N o



Item 1l:

WHLTTAKER CORPORATION,
BERWICK FORGE AND FABRICATING DIVISION

(Manufacturer)

CANADIAN PACIFIC LIMITED

Company's
Car Numbers
{inclusive)

Description Quantity
50' 70~-ton 92
capacity

auto parts

box-cars

Item 2: November 30,
Item 3: November 14,
Item 4:

1974.

1974.

CPAA 42350
to 42391
and CPAA
42450 to
42499

(Company)

Unit Base
Price

U.5.
$28,260.87

P. O. Box 188, Berwick, Pennsylvania 18603.

Total Base
Price

c.m.
$2,600,000

ANNEX A

Month of Specification
Delivery (Contract Number)
October- Lot Nos. 30200
November and 30300

1974



ANNEX B

ASSIGNMENT OF MANUFACTURING AGREEMENT
dated as of October . 1974,
between CANADIAN PACIFIC LIMITED
(hereinafter called the Assignor)
and THE ROYAL TRUST COMPANY, as
Owner Trustee (hereinafter called
the Assignee) under a Trust Agree-
ment dated as of the date hereof
with the Owner Participant named
therein.

WHEREAS the Assignor has entered into an agreement
{hereinafter, together with any supplements and amendments
tc the date hereof, being called the Manufacturing Agreement)
with WHITTAKER CORPORATION, BERWICK FORGE AND FABRICATING
DIVISION (hereinafter called the Manufacturer), pursuant to
which the Assignor has agreed to purchase and take delivery
of certain railroad equipment; and

WHEREAS the Assignee desires to purchase and take
delivery of those units of such railroad equipment described
in Item 1 of Schedule A hereto as are delivered and accepted
on or prior to the date set forth in Item 2 of said Schedule
A (such units being hereinafter called the Assigned Eguip-
ment), and the Assignor agrees to assign its rights to pur-
chase and take delivery of the Assigned Egquipment to the
Assignee;

NOW, THEREFORE, in consideration of the mutual
covenants and agreements hereinafter set forth, the parties
hereto hereby agree as follows:

1. The Assignor hereby assigns, transfers and
sets over unto the Assignee, its successors and assigns:

(a) all the right, title and interest of the
Assignor in and to the Assigned Equipment; and

(b) all the right, title and interest of the
Assignor in and to the Manufacturing Agreement, in
so far as it relates to the Assigned Equipment including
all the rights, benefits and advantages specified in
the first paragraph of Article 13 thereof.

2. The Assignor recognizes that the Assignee
will lease the Assigned Equipment to the Assignor, and the
obligation of the Assignee to purchase and pay for the
Assigned Equipment or any portion thereof is subject to
cutomary closing conditions. 1In respect thereof, the Assignor
covenants with the Assignee, and the Manufacturer as a third



party beneficiary hereof, that, in the event of any nonpayment
by the Assignee in respect of any unit of Assigned Equipment,
the Assignor will be obligated to accept all such units

of the Assigned Equipment completed and delivered by the
Manufacturer and to pay the full purchase price therefor

when due, all in accordance with the terms of the Manufac-
turing Agreement.

3. The Assignee accepts the assignments herein
contained, and assumes the obligations of the Assignor under
the Manufacturing Agreement to purchase and pay for the
Assigned Equipment, but no other duties or obligations of
the Assignor thereunder; provided, however, that the Assignor
shall remain liable to the Manufacturer 1n respect of its
duties and obligations in accordance with the Manufacturing
Agreement; and provided, further, that the Assignee shall
not be liable to the Manufacturer under the Manufacturing
Agreement.

4., The Assignor represents and warrants that:

(a) in so far as it relates to the Assigned Equip-
ment, the Assignor is the lawful owner, free from all
claims, liens, security interests and encumbrances,
of its rights under the Manufacturing Agreement, and
the Assignor has the right to sell and assign the Manu-
facturing Agreement as set forth herein and the Assignor
will warrant and defend this assignment against the
lawful claims and demands of all persons; and

(b) none of the units of the Assigned Equipment
has been delivered by the Manufacturer and no payment
has been made in respect thereof to the Manufacturer.

5. The Assignee appoints the Assignor its agent
to inspect and accept delivery of the units of Assigned
Equipment.

IN WITNESS WHEREOF, the parties hereto have caused
this Assignment to be executed by its duly authorized officers,
all as of the date first above written.

CANADIAN PACIFIC LIMITED,

> 0‘4%“"“—‘%

Vice President

-

P

ASSISTANT O€cretary




THE ROYAL TRUST COMPANY,
as Owner Trustee,

by




SCHEDULE A
to Assignment of
Manutacturing Agreement

Item 1: Assigned Equipment

Canadian
Pacitic
Limited

Car Numbers

Type Quantity (inclusive)

50' 7u-ton capacity CPAA 42350

auto parts box cars 92 to 42391
and CPAA
42450 to
42499

Item 2: November 30, 1974.



ACKNOWLEDGMENT OF NOTICE OF ASSIGNMENT

Receipt of a copy of, and due notice of the assign-
ment made by, the foreqgoing Assignment of Manufacturing
Agreement is hereby acknowledged and the undersigned hereby
cecnfirms to the assignee thereunder all the matters specified
in the second paragraph of Article 13 of the Manufacturing

Agreement assigned thereby.

WHITTAKER CURPORATION,
BERWICK FORGE AND FABRICATING

DIVIS$ION,

by




ANNEX C

CERTIFICATE OF ACCEPTANCE

To WHITTAKER CORPORATION,
BEERWICK FORGE AND FABRICATING DIVISION:

I, a duly appointed inspector and authorized repre-
sentative of CANADIAN PACIFIC LIMITED (hereinafter called
the "Company"), do hereby certify that I have inspected,
received, approved and accepted delivery on behalf of the
Company or its assigns for which the Company is acting as
agent of the following units of railroad equipment:

Type of Cars: 50' 70-ton capacity auto parts box cars
Place Accepted:

Date Accepted:

Number of Units:

Numbered:

I do further certify that the foregoing cars are
in good order and condition and conform to the specifications
applicable thereto and to all applicable Federal Railroad
Administration requirements and specifications and to all
standards recommended by the Association of American Railroads
reasonably interpreted as being applicable to new railroad
equipment of the character of such cars.

In addition, I further certify that there was
plainly, distinctly, permanently and conspicuously placed
on each side of such car, in letters not less than ocne inch
in height, the following legend:

"OWNED BY CANADIAN BANK OF COMMERCE TRUST COMPANY,
20 EXCHANGE PLACE, NEW YORK, NEW YORK, AS TRUSTEE
UNDER AN EQUIPMENT TRUST AGREEMENT."

The execution of this certificate will in no way
relieve the manufacturer of its duty or decrease its respon-
sibility to produce and deliver the railroad equipment indi-
cated above in accordance with the terms of the manufacturing
agreement covering such equipment, subject to any warranties
therein contained.

Inspector and Authorized
Representative of
CANADIAN PACIFIC LIMITED



